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CIVIL RIGHTS

Hostile Education Environment and Schools
That Fail to Address the Warning Signs
By Victor John Yannacone Jr.
and Cory Morris
At around the same time that students went
back to school this year, United States District Court Judge Denis R. Hurley wrote a
landmark decision about students who are
threatened and schools, private or public, that
do not act timely and appropriately.
The New York Law Journal, focusing on
the characterization by Judge Hurley that this
was a “Disturbing Racial Attack,” and “[t]he
pictures targeted the student’s race and referenced the KKK, Nazis and suicide, according to copies included with the complaint.”
When white students sent pictures of, among
other things, a gun to his head and a lynching
noose to an African American/black student,
school administrators should have acted but

did not. As counsel for the family, we could not wait until our client was murdered.
From emojis to gun gestures,
school administrators know that
images convey physical threats
and this case was no different.
In Virginia v. Black, 538 U.S.
343 (2003), an appeal stemming
from cross burning by Ku Klux
Klan (“Klan”) members, Justice
Clarence Thomas dissented in
the striking down of the statute
banning cross burning, stating
that “cross burning subjects its
targets . . . to extreme emotional distress, and is virtually never viewed merely as ‘unwanted
communication,’ but rather, as a

Victor Yannacone, Jr.

Cory Morris

physical threat.” This lone dissent
is a reminder of what every African
American knows upon seeing images of the Ku Klux Klan, Hitler, and a
noose addressed to them — a threat
of imminent death if not serious
physical harm.
We live in an age where Klan
members no longer need wood,
matches and gasoline in front of
someone’s home to send their message — now all they have to do is
click “send!”
As plaintiffs’ counsel in Moore,
we argued the position that tolerating and facilitating a racially hostile
environment effectively prevents
the infant Plaintiffs D.W.M. and
D.D.M. from obtaining the Roman

Catholic elementary school education their
parents contracted for from the Defendant
St. Mary School and Defendant Diocese of
Rockville Centre. The plaintiffs in Moore
had no other option but to sue in federal court
after exhausting every civil and legal remedy,
to obtain relief from these school children.
Unable to obtain an Order of Protection by
means of Order to Show Cause, the plaintiff
children had to leave St Mary School to remove themselves from the threats.
Of the claims that survived dismissal, the
Hostile Educational Environment claim is
extremely important in these unfortunate
days of violent turmoil and regularly publicized school shootings. “The Second Circuit
has indicated that discrimination claims un(Continued on page 33)

VETERANS

Have You Served? Aid and Attendance and
Housebound Allowance for Veterans and Spouses
By Chad H. Lennon

ble for a basic pension due to excessive income, may be eligible
for pension. However, a veteran
Suffolk County has the highor surviving spouse may not reest population of veterans in New
ceive Aid and Attendance AllowYork state, thus, you will likely
ance and Housebound Allowance
come across a veteran, or spouse
at the same time.
of a veteran, in your practice. VetIt is important to remember that
erans and spouses who are eligiit is common to lump all VA asChad H. Lennon
ble for a Department of Veterans
sistance in the term “VA BeneAffairs pension and require the
aid and attendance of another person, or are fit.” However, not all entitlements are conhousebound, may be eligible for an addi- sidered a benefit, thus, allowance for Aid &
tional monthly tax-free monetary payment. Attendance and Housebound. These are alThe allowance is paid in addition to the lowances that have medical ratings and admonthly pension. Since Aid and Attendance ditional amounts of money available with
and Housebound Allowances increase the all VA disability income benefits to assist
pension amount, people who are not eligi- individuals receiving these benefits to cope

with the added burden of dependency or
being housebound. This allowance is utilized to assist veterans and spouses of veterans for long-term care, basically a person
is confined to his or her living quarters. The
tax-free payments will vary based on single,
married, or a spouse that needs assistance.
Eligibility for the allowance is based upon
90 days of active duty service, or 1 day of
service during wartime even if it was not in
a combat zone. The veteran must not have a
dishonorable discharge, be over 65 or permanently disabled, need assistance from another person and there is a net worth limit.
Additional requirements include the need
for assistance of daily living activities.
These activities are bathing, dressing, toilet-

ing, feeding, transferring, personal hygiene,
prosthetic adjustments, fall prevention, providing protected environment, and preventing harm to others. In some cases, the VA
may require two of these activities requiring
assistance.
To qualify for the benefit, the client must
have unreimbursed medical expenses, a net
worth limit (includes assets, but does not include primary residency and one vehicle)
and assets that have not been transferred in
the last three years otherwise there may be a
penalty of up to five years.
Navigating the allowance can be confusing, so referring to the VA website for spe(Continued on page 32)

COMMERCIAL LITIGATION

An Alternative to Arbitration Via Commercial Division Rule 9
With this caveat in mind, transactional counsel may consider an
alternative to mandatory arbitraIn late 2018, the First Departtion because in all likelihood, arment’s decision in Daesang Corbitration will limit a party’s ability
poration v. The NutraSweet Comto obtain appellate-type review of
pany, 167 A.D.3d 1, 85 N.Y.S.2d 6
findings of fact, conclusions of law
(1st Dep’t 2018) refused to vacate a
and the ultimate arbitration award.
$100 million arbitration award preIndeed, for transactional counsel
mised upon a purported manifest
Leo K. Barnes Jr.
interested in the putative expeditdisregard of law, confirming that:
ed and less costly substitute to litigation, the
“The potential for . . . mistakes [by the arbi- Commercial Division offers a viable alternatrators] is the price for agreeing to arbitration” tive, specifically Rule 9 Accelerated Adjudi[] and, “however disappointing [an award] may cation.
be,” parties that have bargained for arbitration
“must abide by it” [] [“Errors, mistakes, depar- Factual background
tures from strict legal rules, are all included in the
According to the decision, in 2002 petiarbitration risk”] [internal citations omitted]).
tioner Daesang Corporation and respondent
The NutraSweet Company (the world’s largBy Leo K. Barnes Jr.

est producer of the artificial sweetener aspartame) began to discuss NutraSweet’s potential acquisition of Daesang’s aspartame
business. During 2003, Daesang and NutraSweet entered into an Asset Purchase Agreement wherein Daesang sold all of its aspartame assets to NutraSweet for $79,250,000,
$5 million of which was to be paid at closing and the remainder in five annual installment payments. The APA, governed by New
York law, provided that disputes were to be
resolved through arbitration by a three-member tribunal in New York under the rules of
the International Chamber of Commerce. After the May 2003 closing, NutraSweet made
the 2004 and 2005 annual installment payments of the purchase price under the APA
but failed to remit the third installment payment due in June 2006. In December 2006,

after NutraSweet failed to cure the default,
Daesang accelerated the $55 million balance
of the purchase price. In June 2008, Daesang commenced an arbitration proceeding
against NutraSweet, seeking about $80 million in damages, plus interest, while NutraSweet filed its answer, defenses and counterclaims seeking, inter alia, rescission.
Ultimately, after the submission of 20 declarations, hundreds of exhibits, and a nineday hearing, the ICC panel awarded Daesang
$100,766,258 in damages (which included,
inter alia, the unpaid balance of the purchase
price under the APA, plus interest through
June 2016). The ICC panel dismissed all of
NutraSweet’s defenses and counterclaims.
Daesang thereafter sought to confirm the
(Continued on page 34)
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Alternative (Continued from page 11)
award, while NutraSweet cross moved to
vacate the same, arguing that the arbitration
award constituted a manifest disregard of the
law sufficient to vacate.
The First Department’s refusal to vacate
the Arbitration Award
Prior to undertaking its analysis as to why
the NutraSweet arguments in favor of vacating the arbitration award did not constitute a
manifest disregard of the law, the First Department confirmed that public policy considerations weighed in favor of deference to
arbitration and likewise highlighted Court of
Appeals precedent which guided the analysis:
The Court of Appeals has offered the following guidance concerning the enforcement
of arbitration awards under the FAA:
“It is well settled that judicial review of
arbitration awards is extremely limited. An
arbitration award must be upheld when the
arbitrator offers even a barely colorable justification for the outcome reached. Indeed, we
have stated time and again that an arbitrator’s
award should not be vacated for errors of law
and fact committed by the arbitrator and the
courts should not assume the role of over-

seers to mold the award to conform to their
sense of justice” (Wien & Malkin, 6 N.Y.3d
at 479–480, 813 N.Y.S.2d 691, 846 N.E.2d
1201 [citations, brackets and internal quotation marks omitted][emphasis added]).
The First Department ultimately reversed
the trial court decision to vacate in part and
remand to the ICC panel, and granted the petition seeking to confirm the award in favor
of Daesang, observing:
The order vacating the award in part cannot be justified under the “emphatic federal
policy in favor of arbitral dispute resolution”
embodied in the FAA, a policy that “applies
with special force in the field of international commerce” (Mitsubishi Motors Corp. v.
Soler Chrysler–Plymouth, 473 U.S. 614,
631, 105 S.Ct. 3346, 87 L.Ed.2d 444 [1985]
). Under the FAA, even if an arbitral tribunal’s legal and procedural rulings might reasonably be criticized on the merits, an award
is not subject to vacatur for ordinary errors of
the kind the court identified in this case, as
opposed to manifest disregard of the law, a
concept that, as more fully discussed below,
means “more than a simple error in law” [internal omissions]).

After analyzing NutraSweet’s arguments,
the First Department concluded that the same
did not substantiate a manifest disregard of
the law:
The foregoing suffices to show that the
resolution in the partial award of the issue of
the viability of NutraSweet’s fraud counterclaims — whether or not that resolution was
correct (a question on which we express no
opinion) — does not meet the high standard
required to establish manifest disregard of the
law, namely, a showing that “the arbitrator[s]
knew of the relevant principle, appreciated
that this principle controlled the outcome of
the disputed issue, and nonetheless willfully
flouted the governing law by refusing to apply it” (Westerbeke Corp. v. Daihatsu Motor
Co., 304 F.3d 200, 217 [2d Cir. 2002]) [bold
added].
In light of the foregoing daunting threshold, sufficient to trigger appellate review
pursuant to a manifest disregard of the law
standard, transactional counsel may consider alternatives to mandatory arbitration due
to the fact that arbitration is unlikely to afford a party with substantive review of an

Real Estate Dispute (Continued from page 9)
of the money held in escrow.
When property changes hands, or over
time, other disputes may arise concerning fences, pools, boundaries, sidewalks,
trees, shrubs or driveway disputes. Although litigation may be possible, especially where there is no liability or title
insurance coverage available, mediation
may be a better way to resolve these very
personal disputes and keep both the legal bills and tensions from escalating. At
times, these disputes may involve access
or other easements and they too can be
resolved in this manner.
It is not uncommon for tensions to escalate between neighbors concerning
noise or other nuisances. The police may
be reluctant to intervene, or angry neighbors may file lawsuits or counterclaims,
pursue police intervention or otherwise
increase tensions. Once again, community mediation or formal mediation can be
helpful in helping the parties to reach an
agreement and agree on conditions they
can abide by and maintain harmony in the
neighborhood.

Additional issues can include those
arising out of an estate or other types of
real estate trust or life estates where there
might be conflicts between the goals of
different generations. Qualified mediators can suggest creative ways to resolve
these disputes after listening to the concerns of all parties.
Another category of real estate dispute
is the occupancy of or time of the sale of
a house during or after a divorce. Divorce
issues concerning real estate may be ambiguous or not addressed in a divorce
agreement and a skilled mediator may be
helpful in reaching an agreement acceptable to all parties.
Landlord and tenant relationships can
also give rise to many types of disputes
and a skilled mediator might be able to
quickly resolve disputes especially in a
commercial or residential matter much
more efficiently than the courts can.
(Note: Mediators and arbitrators cannot
order or provide for evictions as they cannot issue the warrant to the sheriff).
The areas outlined above only cover a

few of the situations when ADR can be
used to resolve real estate related disputes. Clients are increasingly concerned
about the high cost, uncertainty and delays inherent in litigation. Mediations
are usually not binding but can usually
help the litigants reach a resolution they
can live with. If the case is resolved by
a court, one side may be satisfied with
the result while the other is not, or both
sides may not be less than satisfied with
the outcome while clients are also angry about the high legal fees or worried
about the need for an expensive and uncertain appeal. If the mediation fails, litigation can always become an option.
Remember, ADR can mean All Disputes
Resolved in a real estate matter.
Note: Kenneth J. Landau concentrates in the areas of negligence. He is
a past dean of the Nassau Academy of
Law and hosts the weekly radio show,
“Law You Should Know,” broadcast every Wednesday at 3 p.m. on WHPC 90.3
F.M. (Podcasts or voice stream at www.
NCCRadio.org.)

Leadership (Continued from page 14)
have to read the book to participate in the series,
why not try to pick it up and maximize your opportunity to really become effective.
Once more, and at the risk of being repetitive, you are
not too late, you are not even behind, and greater efficiency, satisfaction and happiness is yours to be had.
Please join us.
Advanced registration is encouraged for the convenience and comfort of all who attend. Please call the
Academy at (631) 234-5588 or visit the website scba.

arbitration finding of fact, conclusion of law
or the ultimate award, despite inherent errors
contained within the same. In this regard, the
Commercial Division’s Rule 9 Accelerated
Adjudication Procedure may provide a party
with truncated discovery and expedited judicial relief while preserving appellate review
of the merits of the court’s determination.
Those in favor of arbitration will tout its
inherent confidentiality, as compared to publicly-available documents that are available
in Commercial Division practice via the ECF
system. But truth be told, very few disputes
require absolute confidentiality, and there is
risk nonetheless of public disclosure when
the inevitable motion to confirm or vacate
surfaces after the arbitration decision. Accordingly, transactional counsel drafting
dispute resolution provisions must evaluate
the pros and cons incident to an arbitration
clause (including its ancillary limited appellate review) with the miscellaneous waivers
which Rule 9(c) incorporates.
Note: Leo K. Barnes Jr. is a partner at
Barnes Catterson LoFrumento Barnes LLP.
He practices commercial litigation and can
be reached at LKB@BCLBLawGroup.com
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org to register.
Note: Sheryl L. Randazzo is a partner in the law firm of
Randazzo & Randazzo, Esq., which focuses in elder law,
estate planning and administration and Article 81 guardianships. She is the current continuing chair of the SCBA
Leadership Development Committee, a past president of
the SCBA (2010-2011), a Leader of Girl Scout Cadette
Troop 81 of which her 12-year-old daughter is an active
member, and a frequent lecturer within her practice areas, ethics and law practice management.
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