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Gone Without a Trace
____________________
By Jeffrey L. Catterson

during the marriage is prenot the efforts of the titled
sumed to be marital property
spouse (i.e. the appreciation
of real property), and the nonNew York’s equitable distribution law and the party seeking to overtitled spouse is not entitled to
defines two categories of property: mar- come such presumption has
any percentage of the appreital property, which is subject to equi- the burden of proving that the
ciation. See Price v. Price, 113
table distribution; and separate prop- property in dispute is separate
A.D.2d 299, 496 N.Y.S.2d
erty, which is not subject to equitable property.” Judson v. Judson,
455 (2nd Dept. 1985) (where
distribution. See, D.R.L. §236(B)(1). 255 A.D.2d 656, 657, 679
the court held that “passive
Marital property is defined as all prop- N.Y.S.2d 465 (2nd Dept. 1998);
appreciation of a separate
erty acquired by either or both spouses Farag v. Farag, 4 A.D.3d 502,
Jeffrey Catterson
property asset during the marduring the marriage and before the ex- 503, 772 N.Y.S.2d 368 (2nd
ecution of a separation agreement or the Dept. 2004). To do so, the party seek- ital relationship would not be subject to
commencement of a matrimonial ac- ing the separate property credit must a claim by the nontitled spouse . . .”), aftion, regardless of the form in which ti- trace the asset claimed to be separate f’d by 69 N.Y.2d 8, 511 N.Y.S.2d 219
tle is held, excluding separate property. from date of marriage, or acquisition if (1986). Specifically, “passive” sepaSeparate property is defined as: property later, to the date of commencement of rate property assets “appreciate in value
acquired before marriage or property the divorce action making certain the as- as a result of factors which are not in
acquired by bequest, devise, or descent, set has not been commingled with mar- any way attributable to the efforts of eior gift from a party other than the ital property. See, Hymowitz v. Hy- ther spouse,” but rather increase in value
FOCUS ON
mowitz, 119 A.D.3d 736, due to random market fluctuations. Id.
spouse; compensation for
personal injuries; property FAMILY LAW 991 N.Y.S.2d 57 (2nd Dept. at 307, 496 N.Y.S.2d at 461. In conSPECIAL EDITION
2014); Steinberg v. Stein- trast, an active growth occurs, at least in
acquired in exchange for or
the increase in value of separate prop- berg, 59 A.D.3d 702, 874 N.Y.S.2d 230 part, due to the efforts of the titled
spouse (i.e. an ongoing business). See,
erty, except to the extent that such ap- (2nd Dept. 2009).
While the principal separate property Hymowitz, supra. (where the Second
preciation is due in part to the contributions or efforts of the other spouse; and may be exempt from equitable distribu- Department increased the non-titled
property described as separate prop- tion, the appreciation or growth on that spouse’s entitlement to the appreciation
erty by written agreement of the parties. separate property could be subject to of the titled spouses gifted business inIt is hornbook law that marital property equitable distribution. To determine if terest from 15 to 25 percent).
Even if a court determines a separate
is to be defined broadly and separate the appreciation or growth is subject to
property is to be narrowly construed. equitable distribution, the court must property asset is an “active” asset, that
See, Price v. Price, 69 N.Y.2d 8, 511 determine if the appreciation or growth does not automatically subject the asset
N.Y.S.2d 219, 503 N.E.2d 684 (1986). is “passive” or “active” in nature. Pas- to distribution. An increase in the value
Significantly, “[p]roperty acquired sive growth occurs due to market forces, of the separate property of one spouse,

occurring during the marriage, may only
be considered marital property subject to
equitable distribution when the increase
in value is due, at least in part, to the
“contributions or efforts of the other
spouse.” D.R.L. §236(B)(1)(d)(3). Further, it is well-settled that, “the non-titled
spouse must demonstrate the manner in
which his [or her] contributions resulted
in the increase in value and the amount
of the increase which was attributable to
his [or her] efforts.” Embury v. Embury,
49 A.D.3d 802, 804, 854 N.Y.S.2d 502,
504-05 (2nd Dept. 2008) (internal citations omitted), quoting Elmaleh v. Elmaleh, 184 A.D.2d 544, 545, 584
N.Y.S.2d 857, 858 (2nd Dept. 1992).
See also Morales v. Inzerra, 98 A.D.3d
484, 949 N.Y.S.2d 433 (2nd Dept. 2012)
(where the court held that because the
plaintiff failed to demonstrate the manner in which his contributions resulted in
any alleged appreciation, the alleged appreciation would not be deemed marital
property subject to equitable distribution); Hartog v. Hartog, 85 N.Y.2d 36,
46, 623 N.Y.S.2d 537, 647 N.E.2d 749
(1995) (where the Court of Appeals held
“[w]hen a nontitled spouse’s claim to
appreciation in the other spouse’s separate property is predicated solely on the
nontitled spouse’s indirect contributions,
some nexus between the title spouse’s
(Continued on page 31)

It’s All About the Multiples

______________
By Peter Galasso

pointment of a neutral was all
Agreeing on the second
about the multiples.
component, i.e. the multiple, is
In the absence of discoverthe tricky part. And that is why
I recently appeared before an esteemed
divorce attorneys representing
Suffolk County Supreme Court Justice to ing data regarding the sale of a
business owners are best adwhom my client’s divorce action had small business that is truly
vised to urge that your client
been transferred. He immediately noticed comparable to your client’s
finance an inexpensive “down
that the original judge’s file reflected that business, most businesses are
and dirty” valuation before a
the parties had not designated a “neutral” in large part valued by multiPreliminary Conference is held.
to value my client’s interest in a privately plying the company’s historiIf you fail to secure appropriate
held business that he and his two partners cal EBITDA — Earnings BePeter Galasso
insight about whether alternaInterest,
Taxes,
had established about six years prior to fore
commencement. With a tinge of conde- Depreciation, and Amortization — by tive methodologies exist for valuing your
scension, the judge inquired about why an often arbitrary multiple that a forensic client’s business, you cannot intelligently
the parties would choose to pay two ac- accountant opines. This two-part valua- assess the risks connected with stipulating
countants when only one was needed. I tion methodology is relatively easy to to the appointment of a neutral.
In valuing small to medium-sized prirespectfully confessed that it was my apply. Virtually any accountant can calidea. Based on the court’s tone, I naturally culate the EBITDA of a business, plus or vately held niche companies, forensic acfelt slightly rebuked for unnecessarily minus minor differences over whether countants frequently find little help online
complicating the case and for wastefully the business owner mischaracterized his because transactions involving publicly
enriching the accounting community. I personal expenses as legitimate business traded corporations, where financial data
FOCUS ON
expenses. In the end, but for readily exists, may be relevant to the hythen obsequiously asked the
judge whether he thought FAMILY LAW those matrimonial practi- pothetical sale of a billion-dollar comSPECIAL EDITION
tioners who never opt for pany, but is completely inapplicable to the
every forensic accountant
was in valuation lock step or whether he compromise, we all eventually agree that sale of a business that generates $10 milfelt that it was ever appropriate for an at- paying for your daughter’s Sweet Sixteen lion in annual revenue. In determining a
torney to decline to stipulate to the ap- party through the business is probably proper multiple by resorting to the market
pointment of a neutral. The court then not a proper business deduction and approach, it is axiomatic that the size of
looked at me curiously. Seeing an open- should be added to the EBITDA. In the the comparable matters. Alternatively, exing, I explained my rule of thumb. Suc- end, determining the EBITDA to be used perts will turn to other business informacinctly stated, the decision to utilize one’s in valuing a small business usually does tion gathering sources that provide the
same dubious guidance.
own expert over stipulating to the ap- not instigate much debate.

For example, in a recent case I tried in
Westchester, one of the experts turned to
Centerview Partners, an independent investment banking and advisory firm, for
statistical data on the multiples being applied “on average” in determining the
value of like-minded companies that purportedly resembled our client’s business.
Had my adversary’s accountant been appointed as a neutral in that case, the judge
would have likely run with his statistical
average approach, which our expert persuasively contended at trial was way too
high given the unique business challenges
our client faced that negated industry averages as a reliable valuation tool. Rejecting the generalized data of Centerview Partners as irrelevant in determining
the value of our client’s business, our expert turned to the Godfather of valuation,
Shannon Pratt,1 in defending his methodology for selecting a multiple that he had
dutifully discounted in accordance with
Ms. Pratt’s methodology. Two very different methodologies that produced two
dramatically different values.
Had we committed at the outset to a
neutral that adopted a methodology that inflated the value of my client’s minority
interest by relying on industry data that
(Continued on page 31)
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Navigating the Impact of the TCJA on Divorce
missible uses of 529 Plans. If the agreement did not expressly restrict the manner in which Harry may use the 529
Plans, the funds may very well be depleted by Harry on private high school,
leaving Wendy exposed for a greater
amount of the college expenses than she
ever anticipated.
Whether the foregoing would warrant
a modification of the existing child support and/or maintenance obligations
would depend on the severity of the economic impact of the new tax law, but
these are clearly issues that need to be
considered.3
Business valuation issues
The TCJA will also impact future business income and, thus, valuation. For example, effective 2018, the federal corporate tax rate has been permanently reduced
from a high of 35 percent to a flat rate of
21 percent; corporate interest expense deductions will be limited in certain cases,
potentially resulting in an increase cost in
capital; entertainment expense deductions
have been eliminated; and amendments to
the rules for Section 179 deductions and
bonus depreciation could result in higher
cash flow in the short-term.
The impact of these changes on valuations will need to be assessed on a
case by case basis, and particularly for
pending cases with pre-2018 valuation
dates, we must now consider questions
concerning the appropriate valuation
date and valuation methodology,
whether the expert may consider the
“subsequent event” of the change in
tax law, and whether we should choose
our own expert rather than using a neutral. For cases commenced prior to the
TCJA but what will be tried or settled
thereafter, it may be appropriate to ascertain whether a current valuation date
would be more advantageous than a
commencement date valuation. If so,
the appropriate motion ought to be
made (but, of course, there is no guarantee that consideration of the TCJA
will automatically result in a higher
valuation, so we must proceed with
caution, especially when working with

a neutral). Similarly, the particular valuation method chosen by the expert
may or may not properly account for
the impact of the TCJA. In this regard, for example, the discounted future cash flow method would be preferable to the single period capitalization
method if the goal is to take into account the future impact of the lower
corporate tax rates.
What can we do as divorce practitioners to address these issues?
1)For post-12/31/18 settlements or
trial court orders, argue for deviation
from the maintenance guidelines when
appropriate, and support the client’s position with analyses from an accountant.
2)Explore whether modification of
existing agreements is warranted after
performing an analysis of the impact of
all applicable aspects of the TCJA on net
cash flow.
3)With respect to business valuations,
consider whether a neutral expert is appropriate, determine whether a motion
should be made in order to set the most
appropriate valuation date, advocate for
a particular valuation methodology in
order to account for the business’ future
cash flows, and challenge neutral experts on whether they accounted for the
impact of the TCJA.
In sum, although there is much uncertainty while we await guidance from the
IRS, the issuance of Treasury Regulations, and post-TCJA caselaw, we must
nevertheless be proactive in addressing
the potential impact of the TCJA on divorce cases through thoughtful advocacy.
Note: Joseph A. DeMarco is a partner
at Schlissel Ostrow Karabatos, PLLC in
Garden City. He received his Juris Doctor
from Tulane Law School in 2001. He was
elected as a fellow of the American Academy of Matrimonial Lawyers in 2015. He
was inducted to the Ten Leaders of Matrimonial & Divorce Law of Long Island,
Age 45 & Under in 2015, and he has been
selected by Super Lawyers. Joe is a member of the Advisory Board of the NCBA’s
Academy of Law and sits on the NCBA

It’s All About the Multiples
was arguably disconnected from our
client’s company’s historical data and infrastructure, a subsequently engaged expert would have necessarily placed second
behind whatever the neutral opined, even
if our valuation argument made more accounting sense. Without a dog in the fight,
the expert opinion of a neutral is all too frequently reactively viewed by the judge to
be more credible and, therefore, more accurate, than the opinion of an expert whose
testimony is potentially clouded by the
client’s willingness to pay him to testify.
To avoid being second-guessed about
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(Continued from page 11)
“alimony or separate maintenance payments” includible as gross income. The amendment is effective
commencing with divorce or separation instruments
executed after December 31, 2018. TCJA §11051(c).
3
Modifications of pre-TCJA maintenance agreements/orders will continue to be governed by the tax
law in existence at the time of the original agreement/order unless the modification expressly provides that the new law applies. TCJA §11051(c).

Grievance
Committee.
1

A “Divorce or Separation Instrument” is defined as:
“(i) a decree of divorce or separate maintenance or a
written instrument incident to such a decree, (ii) a
written separation agreement, or (iii) a decree (not described in subparagraph (i)) requiring a spouse to
make payments for the support or maintenance of the
other spouse.” IRC §121(d)(3)(C).
2
The TCJA repeals IRC §§71 and 215 which made

To Disclose or Not to Disclose

carrot, however, in the DOJ’s new enforcement policy is the strong presumption in favor of resolving cases
through a declination for companies that
fully satisfy the requirements above.
The consequences of a FCPA criminal
action can be severe. In 2017, Telia, a
Swedish company, paid $965 million in
total penalties for FCPA offenses. Companies with potential FCPA liability and
their counsel should seriously consider
voluntary disclosure before it is too late.

misconduct or those with supervisory authority when assessing remediation.
When the DOJ decides that a company has cooperated fully, the company
will receive a 50 percent reduction off
the minimum sentencing guidelines and
the DOJ generally will not require that
the company appoint a monitor if the
company has implemented an effective
compliance remediation program. However, companies can also receive socalled “limited credit” for full cooperation and timely and appropriate
remediation even if the company did
not voluntarily self-disclose. Even
though declination is no longer an option, the company will receive a 25 percent reduction off the low end of the
sentencing guidelines range. The largest

Gone Without a Trace

(Continued from page 15)

Note: Jonathan (“Jack”) Harrington
chairs Campolo, Middleton & McCormick’s International Regulation, Enforcement & Compliance practice and
leads their Cybersecurity team. Contact
Jack at jharrington@cmmllp.com.
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active efforts and the appreciation in the
separate asset is required”).
Courts have also made it clear that conclusory allegations of a non-titled spouse’s
contribution will not satisfy this burden.
See Rubin v. Rubin, 309 A.D.2d 846, 766
N.Y.S.2d 68 (2nd Dept. 2003) (where the
court held that because the defendant relied only on conclusory assertions, he
failed to meet this burden and was therefore not entitled to equitable distribution of
the appreciation of the plaintiff’s interest
in her separate property); Jeshiva v. Gross,
23 Misc.3d 1122(A), 886 N.Y.S.2d 71
(Sup. Ct. Nassau Cnty. 2009) (where the
court held that “conclusory allegations are
absolutely insufficient” to satisfy this burden).

What is abundantly clear, whether
you are the titled spouse seeking to exclude separate property from equitable
distribution or the non-titled spouse
seeking to obtain equitable distribution
of separate property appreciation /
growth, the party must trace the genesis
of the assets and the contributions,
whether direct or indirect, made to the
assets appreciation / growth.

later learn views the future of your client’s
business through rose colored glasses.
In representing the business-owner
spouse, the last thing you would want to
do is agree on a neutral who later opines
an unrealistically high multiple. As all
seasoned matrimonial practitioners
know, disabusing the court from adopting the neutral’s opinion under such circumstances over the valuator you retain
after being advised of the neutral’s overly
optimistic multiple will be near impossible. That’s why an attorney’s bold decision to oppose the appointment of a neu-

tral may be the most important decision
rendered on a client’s behalf. Just remember, it’s all about the multiples.

Note: Jeffrey L. Catterson is a partner
at Barnes, Catterson, LoFrumento &
Barnes, LLP, with offices in Garden City,
Melville and Manhattan and practices
primarily in matrimonial and family law.
He can be reached at JLC@BCLBLawGroup.com and (516)222-6500.
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why you consented to the appointment of
a neutral whose later opined a value that
caused your client to go into cardiac arrest,
the right answer to the court’s question at a
Preliminary Conference regarding whether
to stipulate to the appointment of a neutral
is “it depends.” If the “down and dirty”
opinion you obtain before the PC reveals
that the range of values reasonably applicable to your client’s business interest is relatively wide, you must decline to surrender
your client’s best interests by agreeing to
the appointment of a random neutral on the
court’s forensic expert short list, who you

Note: Peter Galasso is a partner in
Galasso & Langione, LLP, located in
Garden City, New York and a Fellow to
the American Academy of Matrimonial
Lawyers. He can be reached
at pgalasso@galassolangione.com or
(516) 246-9090. His website is LetJusticePrevail.com.
1

See Valuing a Business, 5th Edition: the Analysis and Appraisal of Closely Held Companies by Shannon Pratt

