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SURROGATE

Fiduciaries Should be Aware of Potential Personal Liability
By Kera Reed
A fiduciary who does not appropriately perform his or her services should expect to eventually be called to account for their actions
even if it is many years later. Once compelled
to account, the fiduciary may find that he or
she faces almost unlimited personal liability
for any harm done to the estate or trust, liability which far exceeds the commissions which
he or she had hoped to earn for his or her service. This was the issue that arose in the Albany County case of Matter of Kenney.1
Some of the simplest errors of the attorney/
executor in this estate related to his mistakes
in the handling of the decedent’s residence.
Among the mistakes made included: not obtaining an appraisal of the decedent’s real
property as of the date of death; not obtaining
the opinion of an appraiser or a broker to support the decision to improve the property and
not sell the property “as is;” not obtaining
multiple estimates on the work to be done;
not entering into a written contract on the
work to be done; not having a specific agreement on the scope of the work or the cost of
the work to be done; not properly supervising
the work being done; not reviewing the invoices and expenses incurred as submitted by
the contractor; and not attending to the payment of the invoices.2
Given the failures of the attorney/executor
on the administration of the residence, it is not
surprising that he was also found to breach his
duties on the other aspects of estate administration. Much of the financial damage caused
by the attorney/executor to the estate resulted
from his breach of the prudent investor act.3

The prudent investor act can be
was extended way beyond what
difficult for most people to undershould have been necessary for an
stand. Generally, the prudent inestate of this size and difficulty.6
vestor act permits a fiduciary to
What moved the matter forward
delegate investment decisions to inwas that the Attorney General comvestment advisors and then requires
pelled the attorney/executor to acthe fiduciary to supervise. It is likecount (having standing to do so due
ly in this matter that the attorney/
to the charitable beneficiary) and it
executor had no expertise with inwas only through this accounting
kera reeD
vestments. It certainly did not help
proceeding that ultimately moved
that the investment advisor (hired eight years the settlement process forward.
into the administration) sold 88.5 percent of
Based upon the numerous mistakes made
the GE stock in the first three months of man- by the attorney/executor, the nature of such
aging the money.4
mistakes, and the damages caused, it is not
It is important to discuss the extent that a fi- surprising that the court denied the attorney/
duciary can be held liable for violating his or executor any commissions. This means that
her duties under the act. The initial measure the commissions which would have been payof the damages is the difference between the able to the attorney/executor are not available
performance of the investment in question and as a setoff to the surcharges against the fiduthe performance of the appropriate benchmark ciary for the damages caused to the estate.
Further, the court ultimately denied the atto which the fiduciary will be held in order to
make the estate/trust whole. However, this torney/executor any legal fees.7 It should be
only compensates the estate or trust for the lost noted that the attorney/executor did not subcapital. A court can also impose pre-judgment mit an affidavit detailing his legal services and
statutory interest on such damages. In this par- contemporaneously recorded time records in
ticular case, the court imposed interest at nine support of his fee request and specifically his
percent annually, which was offset by the div- letters testamentary prohibited him from payidends and income earned by the investment.5 ing attorney’s fees without a court order.8
It is easy to envision a situation where a fiduIn addition, although a fiduciary is usually
ciary who violates the prudent investor act can permitted to having his or her reasonable legal
find himself or herself liable for damages far fees paid for by the estate or trust, the court ulexceeding the amount of the commissions to timately disallowed the fee paid to the attorney
which he or she would have been entitled. In retained by the attorney/executor to defend
addition, a significant enough breach of the act him in the accounting proceeding holding
may even result in the denial of commissions. that these legal fees were incurred to defend
The attorney/executor committed a further the attorney/executor for his wrongdoing, and
breach of his duty to the estate by excessively the legal services benefitted him and not the
delaying its final settlement. It appears from estate.9 As such, these legal fees for the attorthe decision that the settlement of the estate ney/executor’s counsel were the responsibility

of the executor personally and not the estate
and the attorney/executor was directed to reimburse the estate the $25,000 which had been
paid from the estate to his counsel.
Unsurprisingly, the court concluded by removing the attorney/executor as the executor
of the estate. As a result, the attorney/executor found himself without commissions for
the services which he did render to the estate, without legal fees for the legal services
which he did render to the estate, and with a
huge amount of liability to the estate which
will likely not be covered by his malpractice
insurance.
While Matter of Kenney was not a case decided in Suffolk County, it presents a warning
to attorneys serving as fiduciaries and attorneys advising fiduciaries about the potential
pitfalls and personal liability for fiduciary misfeasance or malfeasance.
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The Indirect Contribution of a ‘Restrained Lifestyle’
By Jeffrey L. Catterson

termination relies upon same. See
Peritore v. Peritore, 66 A.D.3d
750 (2nd Dept. 2009) and Varga v.
One of the fundamental eleVarga, 288 A.D.2d 210 (2nd Dept.
ments of the Domestic Relations
2001).
Law (“DRL”) a matrimonial attorFurthermore, the Court of Apney learns out of the gates is that
peals,
in Mahoney-Buntzman, suequitable distribution does not necpra,
has
also directed that it is not
essarily mean an equal distribution
the
trial
courts
role to review every
J
eFFrey l.
of marital assets and liabilities.
Catterson
credit
and
debit
of the marriage.
The character of the asset or liabilThe
trial
courts
are
not to re-invent
ity and each spouse’s role, both directly and
the
parties’
fi
nancial
relationship.
Specificalindirectly, in the accumulation of that asset or
ly,
in
Mahoney-Buntzman,
the
Court
of Apliability will play an integral part in the perpeals stated as follows:
centage of equitable distribution a court will
The parties’ choice of how to spend
ultimately award the parties. This is especialfunds during the course of the marriage
ly so when dealing with the distribution of
should ordinarily be respected. Courts
business interests.
should not second-guess the economAs a general rule, the trial court in an acic decisions made during the course of
tion for divorce and ancillary relief, consida marriage, but rather should equitably
ering the 14 factors set forth in DRL §236
distribute the assets and obligations rethat the trial court “shall” consider, has broad
maining once the relationship is at an
discretion in deciding what is equitable unend. With this holding in mind, we reder all of the circumstances in determining
view the four issues raised on this apa distribution of the parties’ assets and liapeal. Mahoney-Buntzman at 421.
bilities. See McKinney’s DRL § 236(B)(5)
The trial court in Cotton v. Roedelbronn,
(d)(13); Mahoney–Buntzman v. Buntzman, 170 A.D.3d. 595, 97 N.Y.S.3d 28 (1st Dept.
12 N.Y.3d 415, 420, 881 N.Y.S.2d 369, 909 2019) applied this well-established principal
N.E.2d 62 [2009]. In reviewing a trial court’s of equitable, not equal, distribution when it
equitable distribution determination, the ap- determined that the non-titled wife failed to
pellate courts will provide great deference to make any indirect contributions towards the
the trial court’s assessment of the credibili- business the husband was actively managty of the witnesses when the trial court’s de- ing during the marriage and, thereby, award-

ed the wife only a 10 percent distribution of
that business. In fact, the First Department, in
unanimously affirming the trial court’s decision, found that not only did the wife fail to
make any indirect contributions to the growth
of the business; to the contrary, “the evidence
at trial indicated that defendant [wife] at
times acted as a hindrance to plaintiff’s [husband’s] business dealings. Accordingly, the
court was not required to divide these marital
assets equally” (see Arvantides v. Arvantides,
64 N.Y.2d 1033, 1034, 489 N.Y.S.2d 58, 478
N.E.2d 199 [1985]).
However, with those findings of fact as
the backdrop, the trial court then went on to
award the non-titled wife 40 percent of two
other business entities formed by the husband
during the marriage based upon the non-enumerated factor of sharing in a “restrained lifestyle.” In affirming the trial court’s determination, the First Department held as follows:
Furthermore, there is no reason to
disturb the distributive award of 40
percent of the marital value of two
other business entities, which plaintiff formed during the marriage using
mostly marital funds. Despite evidence
that defendant made no direct contribution to these business entities, the referee awarded her a 40 percent distributive share based on a finding that she
shared in the parties’ restrained lifestyle that allowed these particular in-

vestments to grow. Under the circumstances, this was a provident exercise
of discretion (see Mahoney–Buntzman
v. Buntzman, 12 N.Y.3d 415, 420, 881
N.Y.S.2d 369, 909 N.E.2d 62 [2009];
Arvantides at 1034, 489 N.Y.S.2d 58,
478 N.E.2d 199). Id at 596.
Ironically, in affirming the wife’s 40 percent equitable distribution of the two other
business entities, the First Department cites to
the Court of Appeals’ decision in Arvantides,
supra, which it also relied upon in awarding
only 10 percent of marital value of the business the husband was actively involved in. It
appears that the distinction in the distribution
percentages stems from the “restrained lifestyle” allowing the two other business investments to grow as opposed to the direct contributions of the husband. Clearly, the Cotton
decision reaffirms the broad discretion the
Appellate Division provides the trial court to
craft equitable distribution awards tailored to
the specific fact pattern before it.
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