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Meet Your SCBA Colleague — Marianne Rantala
By Laura Lane
Marianne Rantala, an estate planning and elder law attorney, had wanted to become a musician. A guitarist and vocalist, she was majoring in music education in college, but then
she took an accounting class and found she was good at numbers. Soon she became a political science major, though she did
continue to perform. When she graduated from Florida Atlantic
University she obtained a bachelor’s in business administration.
What were your performing days like? I performed here
and there and it was fun. But I found it to be a nomadic lifestyle
and there wasn’t much money in it. I ended up getting married
when I was getting my bachelors.
And after graduation you utilized your business degree.
My first job was at Deloitte, Haskins & Sells, where I was
an audit and tax staff accountant. I became a CPA in Florida.
Then I went on to work at Siemens Credit Corp. where I became a senior accountant. But I hated accounting. I like people and didn’t want to crunch numbers.
You went to law school at the University of Miami School
of Law and then worked for the Roy Black Firm in Florida
as an independent contractor. What was that like? Roy was
an adjunct professor at the University of Miami School of Law.
That’s how I got the job. I had my own rented little executive
suite and did project work as well as big cases for the firm that
included corporate, manslaughter, white-collar fraud cases. The
job market was tight then.
You had some personal changes in your own life. Yes, I
got a divorce. I wanted to become an associate at Roy Black
but it didn’t work out. I had two young children and was living in Boca Raton. I didn’t want to move them to Miami to
work at the firm.
So, you started your own firm. I hung out my own shingle
from 1997 to 1998 and worked in Boca Raton. I did criminal
defense and divorce but I started getting busier so I rented a
bigger office in Palm Beach. This way I was near the county courthouse, which was handy because I ended up on the
court appointed list. I ended up doing gang and murder cases,
federal criminal defense and was still doing private cases in
family law.
And death penalty cases too. Yes, ultimately I worked on

two death penalty cases in Florida and later two federal cases in New York. I’m against the death penalty because there
have been wrongful convictions. And a lot more people of
color are arrested for these crimes. There are just too many
mistakes and it actually costs more to have people on death
row than life in prison anyway.
Has your practice changed? Three years ago, I dropped divorce and family law work because it was very contentious. I
just didn’t want to do it anymore. It was causing too much stress
in my life.
How did you end up on Long Island? I met Joe Rocco, a
lifelong Long Islander on an online dating site and moved here
to be with him. We talked about marriage but he died on Aug.
28, 2011 in a wind surfing accident. Joe didn’t have a will and
I wasn’t a beneficiary on anything. I was left flapping in the
breeze. I didn’t want anyone to be in the situation I was in. I
started getting into estate planning at that time.
You went on to open your own office on Long Island.
Yes, in 2011 in Commack. Then three years later I moved it
to Patchogue.
A year ago, you joined Feldman, Kramer & Monaco,
P.C. At Feldman I hear about people every day that didn’t
plan. I hear family strife too, which results from poor or no
planning. I see what I do now as a way of helping people,
which is why I went into law school in the first place. This is
a big change from criminal defense. A lot less stressful and I
don’t have to worry about people calling me at 3 a.m. because
they got a DWI. Now when I leave the office I leave.
Do you miss criminal defense? No. It was fun from time to
time, like when I got not guilty verdicts but trials are very stressful. I give a lot of kudos to litigators that do trials. It’s a very
quick stressful chess game.
How is the profession changing? It is definitely more competitive. There are a lot of attorneys out there. Everyone now
does research online. I have to be sure my software is updated
to make things more efficient.
When did you join the SCBA? Right after I got admitted
here. I had been active with the Palm Beach Bar and knew how
important it is to have comraderies with the people connected to
the legal profession.
When did you become involved in the bar? I became an
officer about five years ago. Pat Meisenheimer said it would be
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good for me to get involved and that there was a good group of
people at the bar. I showed up and was energized. I’ve been involved ever since.
What do you like about being a member of the SCBA? I
like being a part of the legal community and like the parties too.
And I like being able to keep up with the law education aspect
that is offered at the Academy.
What are some of the challenges in the legal profession
these days? The competitiveness is one. I have to think of new
ways to keep up. Also, networking can be challenging but I
have an opportunity to do that at the SCBA. I love how at our
bar association I can call people and bounce off ideas with them.
It’s an advantage.
What about Florida? Sometimes I miss Florida, especially
when it’s cold. But I think I found my home here.

COMMERICAL LITIGATION

Hell Hath No Fury Like an Employer Scorned: Proceeding Simultaneously in
Tort & Contract Against a Faithless Servant
By Leo K. Barnes Jr.
In light of the unbridled fiduciary duty
owed to an employer,1 after an employee resigns to join a competitor an immediate investigation concerning the former employee’s activities in the months preceding
resignation is warranted. If the investigation
confirms pre-resignation misconduct by the
former employee (i.e., the employee used the
employer’s time, facilities or resources in a
disloyal manner such as preparing for the
new venture, or the compiling and dissemination of the employer’s confidential information), the employer may possess an opportunity to pursue a breach of fiduciary duty
claim against the former employee premised
upon the faithless servant doctrine.
Assume the former employee is subject to
post-employment restrictive covenants (such
as a covenant not to compete or solicit customers). Savvy counsel for an employer may
elect to pursue simultaneously the contractual restrictive covenant claims (relating to
post-resignation competition) coupled with
the fiduciary duty claims (relating to the
pre-resignation misconduct). After asserting

the two claims, the employer will
WL 6725977, Western District of
likely be met with a motion to disNew York Judge William Skretny
miss, claiming that the parallel purdenied a FRCP 12(b)(6) motion
suit in contract and tort warrants
to dismiss purportedly duplicative
dismissal as impermissibly duplicauses of action by an employer
cative. Indeed, it is well settled
against former employees, permitthat claims of breach of fiduciary
ting the plaintiff to proceed simulduty which merely duplicate contaneously in contract and tort.
Leo K. Barnes Jr.
tract claims should be dismissed.
According to the decision, AdSee, e.g., William Kaufman Org.,
vance offers full-service informaLtd. v. Graham & James LLP, 703 N.Y.S.2d tion technology solutions to businesses, in439, 442 (1st Dep’t 2000); Morgan v. A.O. cluding private cloud computing, network
Smith Corp., 697 N.Y.S. 2d 152, 152 (2d design and implementation, integrated comDep’t 1999). One key factor in pursuing vi- munications, and consulting. Plaintiff hired
able tort and contract claims simultaneous- Harwick as a business development execuly is distinguishing the damage elements of tive, and Defendants Brisgone and Franz as
each claim so that there is no overlap in the systems engineers. All three were subject to
analysis. For example, while the fiduciary non-compete and non-disclosure obligations
duty claim may seek redress for misconduct and were thereafter provided with confidenduring the period of employment and seek tial information. Plaintiff alleged that begindisgorgement of all compensation paid from ning on May 26, 2015, all three defendants
day one of disloyalty, the breach of restrictive accessed plaintiff’s confidential information
covenant claim may focus upon post-resigna- and delivered it to one of Advance’s comtion improper use of confidential information petitors and that, at some point, defendants
coupled with lost profits on ill-gotten gains.
prepared a business plan for Squidwire group
In a December 2019 decision in the mat- — one of Advance’s competitors — that conter of Advance 2000 Inc. v. Harwick, 2019 tained information stolen from Advance,

which Squidwire used to Advance’s detriment. Advance also alleges that all three defendants “surreptitiously work[ed] for a competing business group, i.e., Squidwire and its
affiliates.”
Advance alleged that defendants breached
their duty of loyalty to Advance when they
took actions to benefit a competitor while
still employed by Advance, and that defendants breached their noncompete and nondisclosure agreements when they worked
for, and delivered confidential information to, Squidwire. Defendants each filed a
FRCP 12(b)(6) motion to dismiss, arguing
that Advance’s claims for breach of fiduciary duty were duplicative of the breach
of contract claims, an argument which the
court characterized as “unavailing.” More
specifically, the court determined that dismissal of the tort cause of action for breach
of fiduciary duty was not warranted, notwithstanding the existence of the breach of
contract cause of action. Indeed, the court
observed that certain employee misconduct
may serve as the foundation for simultaneous contract and tort claims:
(Continued on page 26)
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Bench Briefs (Continued from page 6)
ably safe condition. In granting the motion,
the court noted that movant made a prima
facie case of entitlement to judgment as a
matter of law. Despite plaintiff’s argument
that moving defendant made special use of
the property, plaintiff failed to raise a triable
issue of fact.
Honorable William B. Rebolini
Motion for default judgment denied;
none of the dates of attempted service
were Saturday.
In Marion Koulermos v. Michael Koulermos, Jr., Index No.: 624412/2018, decided on
June 18, 2019, the court denied the motion by
plaintiff for a default judgment. In denying the
motion, the court noted that the affidavit of service indicated snail and mail service pursuant
to CPLR §308(4) was effectuated on defendant
at the subject property on Jan. 14, 2019.

The affidavit indicated that three attempts
to personally serve defendant were made
on Jan. 8, 2019 at 3:44 p.m., Jan. 10, 2019
at 7:52 p.m., and Jan. 14, 2019 at 7:35 p.m.
The court noted that none of the listed dates
in the affidavit of service was a Saturday. The
court pointed out that the Second Department
indicated that when service of process was
made pursuant to CPLR §308(4) that three
attempts to serve at different times on different days, including a Saturday, must be made.
Since plaintiff’s process server failed to effect service on a Saturday, the process server
did not satisfy the due diligence requirement
of CPLR §308(4). As such, the motion for a
default judgment was denied
Honorable Joseph A. Santorelli
Motion for summary judgment in lieu
of complaint denied; affidavit by a person

having knowledge of the facts which recites all the material facts and shows that
there is no defense to the cause of action is
among the supporting proof required in a
motion for summary judgment.
In Alonso Saravia v. Sandra Peguero, Index No.: 621236/2019, decided on Feb. 11,
2020, the court denied the motion by the
plaintiff for summary judgment in lieu of a
complaint against the defendant.
In rendering its decision, the court noted that to establish judgment as a matter of
law with regard to a promissory note, a plaintiff must show the existence of a promissory
note, executed by the defendant, containing
an unequivocal and conditional obligation to
repay, and the failure by the defendant to pay
in accordance with the note’s terms. In denying the motion, the court noted that an affidavit by a person having knowledge of the facts

which recites all the material facts and shows
that there is no defense to the cause of action is among the supporting proof required
in a motion for summary judgment. Here, the
court concluded that plaintiff provided an affirmation but failed to allege all of the material facts and that the defendant did not have
a defense to the judgment. Thus, the motion
was denied.
Note: Elaine Colavito graduated from
Touro Law Center in 2007 in the top 6%
of her class. She is a partner at Sahn Ward
Coschignano, PLLC in Uniondale. Ms.
Colavito concentrates her practice in matrimonial and family law, civil litigation, immigration, and trusts and estate matters. She is
the immediate past president of the Nassau
County Women’s Bar Association.
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But conduct constituting a breach of
contract may be actionable in tort if
“a legal duty independent of the contract itself has been violated.” Nostrum, 2014 WL 4370695, at *13. This
duty can arise from the contract or
from another source. Mandelblatt v.
Devon Stores, 521 N.Y.S. 2d 672, 676
(1st Dep’t 1987) (“The same conduct
which may constitute the breach of a
contractual obligation may also constitute the breach of a duty arising out
of the relationship created by contract
but which is independent of the contract itself.”); see also Fraternity Fund
Ltd. v. Beacon Hill Asset Mgmt. LLC.,
376 F.Supp.2d 385, 408 (S.D.N.Y.
2005) (“Such a duty may be independent of a contract and yet emerge from
a relationship of trust and confidence
created by a contract, as in the case
of a lawyer and client.”); La Barte v.
Seneca Res. Corp., 285 A.D.2d 974,
976–77, 728 N.Y.S.2d 618 (2001)
(“This legal duty must spring from
circumstances extraneous to, and not
constituting elements of, the contract,
although it may be connected with
and dependent upon the contract.”);
Penrose, 682 F. Supp. 2d at 214–15
(finding a claim for both breach of fi-

duciary duty and breach of contract
where the plaintiff alleged both that
the defendant used his knowledge and
skills to compete against the plaintiff
and that the defendant used confidential trade secret information in violation of the non-disclosure agreement
to compete).
An employee’s fiduciary duty to his
employer arises from the employer-employee relationship, not necessarily out of any specific contractual provisions. See Abraham Zion
Corp. v. Lebow, 593 F. Supp. 551, 569
(S.D.N.Y. 1984), aff’d, 761 F.2d 93
(2d Cir. 1985) (“It cannot be disputed, however, that an employee has a
fiduciary duty that exists independent
of any contract between the parties to
refrain from such conduct in certain
circumstances.”) Defendants’ fiduciary duties may have been broader than
their obligations under Advance’s
noncompete and nondisclosure agreements, because an employee is “prohibited from acting in any manner
inconsistent with his agency or trust
and is at all times bound to exercise
the utmost good faith and loyalty in
the performance of his duties.” Lam-

din, 272 N.Y. at 138. Advance alleges
that defendants Harwick and Brisgone worked against Advance’s interests and assisted a competitor while
employed by Advance. This conduct
would violate their fiduciary duty of
loyalty, which exists apart from any
contractual obligations, and therefore
suffices to state a claim separate from
Advance’s breach-of-contract claims.
Nostrum, 2014 WL 4370695, at *13.
Inasmuch as the duty of loyalty arises
from the law of agency, faithless servant
claims are not strictly limited to traditional employer/employee relationships. Rather,
a viable faithless servant claim is premised
upon an analysis of the nature of the relationship, not simple formulaic recitations
and titles. For example, courts recognize
the existence of a fiduciary duty owed by
an independent contractor (see Shaw Creations Inc. v. Galleria Enterprises Inc., 918
N.Y.S.2d 400 (Sup. Ct. 2010) wherein the
court denied a motion to dismiss a claim for
breach of fiduciary duty premised upon an
independent contractor agreement, because
the agreement contained provisions similar
to an employment agreement) and joint venturers (see Gramercy Equities Corp. v. Dumont, 72 N.Y.2d 560 (1988), quoting Mein-

hard v. Salmon, 249 N.Y. 458, 463–64
(1928) joint venturers “owe each other a
duty of ‘finest loyalty’ and honesty).”
The recovery of compensation paid to a
disloyal agent may serve to level the proverbial playing field when an employer is
faced with unfair competition from a former employee. Indeed, although the former
employee may have been planning to depart
for months, the employer, oftentimes the last
to know, is tasked with immediately engaging counsel to enforce its contractual rights,
a costly and distracting proposition which
must be pursued at the same time that the employer is trying to stem the potential loss of
business to the former employee. The prospect of recovering faithless servant damages
aids the employer’s cause. Hell hath no fury
like an employer scorned.

away (164 A.D.3d 963 (3d Dep’t 2018)). The
court concluded that since a reasonable inquiry was undertaken and defense counsel’s
objections were considered by the trial court
prior to replacing the juror, there was no resulting prejudice (id.). Parenthetically, it has
been held that where the trial court concludes
that a juror is unable to return to court within
two hours, the court need not wait and allow
the full two hours to lapse before selecting
a replacement (see People v. Wilkinson, 166
A.D.3d 1396 (3d Dep’t 2018)).
In closing, the rules and protocols regarding juror replacement are statutory and counsel should be mindful of such provisions
when a sworn juror is unable to continue.

is a Suffolk County Acting County Court
Judge and Suffolk County District Court
Judge. Judge Ukeiley is also an adjunct
professor at the Touro College Jacob D.
Fuchsberg Law Center and the author of
numerous legal publications, including
his most recent book, The Bench Guide to
Landlord & Tenant Disputes in New York
(Fourth Edition)©.

NOTE: Leo K. Barnes Jr., a partner at
Barnes Catterson LoFrumento Barnes LLP,
practices commercial litigation and can be
reached at LKB@BCLBLawGroup.com.
1 The employee is precluded from “acting in any
manner inconsistent with his agency or trust
and is at all times bound to exercise the utmost
good faith and loyalty in the performance of his
duties”. See Lamdin v. Broadway Surface Adver.
Corp., 272 N.Y. 133, 138 (1936) cited in Western
Elec. Co. v. Brenner, 1 N.Y.2d 291, 296 (1977).
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In Jeanty, the juror was involved in an automobile accident, which resulted in hospitalization. In Jones, two jurors notified the
court that they would not be returning for the
conclusion of the trial. One of the jurors had
the flu and the other was being interviewed
by police following a burglary of his place of
employment the previous evening. Lastly, in
Artis, during the final charge to the jury, a juror had taken ill, and the case was adjourned
until after the lunch break. When the clerk
telephoned following the lunch recess, the
juror responded that she was unable to return
to court (see 94 N.Y.2d at 507).
The court noted in Jeanty that it was within
the trial court’s discretion to strictly enforce
the two hour rule (id.). Moreover, refusing
to adjourn the trial more than two hours due

to juror illness is not considered a violation
of the defendant’s constitutional rights (id.).
More recently, the Appellate Division,
First Department reached the same conclusion where a juror informed the court that
he was unavailable to return the following
morning due to a mandatory physical examination (People v. Ramirez, 2171 A.D.3d 437
(1st Dep’t 2019)). The court rejected the defendant’s contention that prior to discharging the juror, the trial court must inquire as to
whether the juror is capable of reaching a fair
and impartial verdict (id.).
In People v. Lang, the Appellate Division,
Third Department held that the trial court
properly discharged a juror who was unable
to return due to a pre-scheduled family medical appointment approximately five hours

Note: The Honorable Stephen L. Ukeiley
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