SIDNEY SIBEN’S AMONG US

Condolences…
To the family of honorary member Robert Jay Dinerstein, who passed away on
March 15.
To the family of Patricia A. McByrne,
mother of Pat Quinlan and mother-in-law
of past SCBA President Robert F. Quinlan
passed away.
To the family of SCBA member Patrick F.

Young passed away.
Elizabeth “Betty” Copertino died. She
was the wife of Hon. John Copertino, former Appellate Justice, Tenth JD, who passed
away last year. Betty was also the son of District Court Judge Hon. Carl Copertino.
To the family of Rudolph “Rudy” Cartier, a long-time and very active member of
the Association.
To the family of Guy Raimondi, the father

of SCBA members Christopher and John
E. Raimondi.
To the family of Michael Chetkof, a longtime member of SCBA and a dear, close
friend of Justin Block.
To the family of Annette Elstein, mother of Hon. Sandra J. Feuerstein, U.S. District Court Eastern District of N.Y. Annette
was 99 years old, just two months shy of her
100th birthday.

The Board of Directors is saddened and
sends its heartfelt sympathies to the families, colleagues and friends of the beloved
members and family of members who have
passed away during this COVID-19 (Coronavirus) crisis:

New Members…
The SCBA extends a warm welcome its
newest members: Rodger D. Citron, John
R. Eyerman and Jason T. Katz.

EMPLOYMENT

Employers Face Potential Exposure for Personnel Decisions
Related to the Coronavirus
By Mordy Yankovich
The coronavirus pandemic is causing employers to have to make difficult decisions regarding their staff. Many employers are being
forced to lay-off or furlough employees or reduce their hours and compensation. Amid all
of this internal chaos in an effort to remain in
business, employers cannot afford to make a
misstep that may lead to exposure for failure
to comply with the new emergency federal
and state sick and family leave laws or for
making employment related decisions based
on an employee’s protected class in violation
of federal, state or local discrimination laws.
The following is a summary of the requirements of these applicable laws:
Emergency Family Medical Leave
Expansion Act/ Emergency Paid Sick
Leave Law
The federal paid leave laws enacted in response to the coronavirus apply to employers
with less than 500 employees. An employee
is entitled to 80 hours of paid sick leave if
the employee is: quarantined as a result of the
coronavirus; seeking a medical diagnosis for

who are under a mandatory or presymptoms of the coronavirus; carcautionary order of quarantine or
ing for an individual who is quarisolation due to the coronavirus or
antined; or experiencing any othto care for a child subject to such
er substantially similar condition
order. A qualifying employee is
specified by HHS.
entitled to paid leave based on the
The Emergency Family Medical
number of employees that work for
Leave Expansion Act entitles emhis/her employer. Employers with
ployees who are unable to work or
telework because of their need to Mordy Yankovich up to 99 employees must provide
qualifying employees with at least
care for a child whose school has
been closed (or childcare provider is unavail- five days of paid sick leave (employers with
able) due to the coronavirus to 12 weeks of less than 11 employees with a net income
leave. The first 10 days of leave are unpaid. for 2019 of less than a million dollars do not
For the following 10 additional weeks, the have to provide paid leave). Employers with
employer must compensate the employee at a 100 or more employees must provide 14 days
rate of no less than two-thirds of the employ- of paid sick leave. Qualified employees may
ee’s regular rate of pay. However, such pay also now use Paid Family Leave for addiis capped at $200 per day and $10,000 total. tional leave if the employee or his/her child
The law does contain a hardship exemption is under an order of quarantine or isolation.
for employers with less than 50 employees Employees eligible for Paid Family Leave
where the “viability of the business as a go- are entitled to 60 percent of their pay up to a
maximum weekly benefit of $840.70.
ing concern would be jeopardized.”
New York State Paid Sick Leave/ Expanded Paid Family Leave
New York state passed legislation requiring employers to provide leave to employees

Federal, state and local discrimination laws
Title VII of the Civil Rights Act of 1964
(“Title VII”), the New York State Human
Rights Law (“NYSHRL”) and the Suffolk

County Human Rights Law prohibit discrimination and harassment based on protected
classes such as race, religion, sex, disability,
national origin, age, etc. The NYSHRL recently lowered the standard for establishing
a claim of harassment to treating an employee “less well” based on his/her membership
in a protected class. Employers risk exposure to claims of discrimination/harassment
if they do not apply workplace policies, implemented as a result of the coronavirus, in
a uniform manner. For example: Reducing
“older employees” hours because they are
more susceptible to the virus or mandating that only Asian Americans telework can
constitute discrimination.
Employers, including law firms, should
enact and enforce uniform policies in order
to ensure compliance with the above laws
and consult with employment counsel prior
to making personnel decisions.
Note: Mordy Yankovich is a senior associate at Lieb at Law, P.C. practicing
in the areas of Employment, Real Estate
and Corporate Law. He can be reached at
Mordy@liebatlaw.com.

FAMILY

Child Support Modifications and Retroactivity in a ‘Paused’ World
By Jeffrey L. Catterson

sources of income. With no end in
sight nor a clear understanding of
With New York being the epiwhat the economic landscape will
center of the coronavirus’s dobe for their employment once they
mestic surge, its financial imweather this storm, clients are
pact has been immediate and far
rightfully concerned about how to
ranging. With Gov. Andrew Cuomanage their support obligations
mo’s directive for 100 percent of
and minimize any arrears.
Making matters worse, based
the non-essential work force to Jeffrey L. Catterson
upon Judge Marks’ March 22,
“Shelter in Place,” many of our
clients have been furloughed, laid off or, 2020 Administrative Order prohibiting any
more drastically, terminated from their only filings but for strictly defined “essential”

matters, these aggrieved parties are prohibited from filing petitions to modify their
support obligations. This inability to file an
application to modify support prevents the
payor from ‘stopping the clock’ on support
arrears for date of application retroactivity.
Specifically, Family Court Act §451 (1) provides as follows:
Except as provided in article five-B of
this act, the court has continuing jurisdiction over any support proceeding brought under this article until its

judgment is completely satisfied and
may modify, set aside or vacate any
order issued in the course of the proceeding, provided, however, that the
modification, set aside or vacatur shall
not reduce or annul child support arrears accrued prior to the making of
an application pursuant to this section.
The court shall not reduce or annul
any other arrears unless the defaulting
party shows good cause for failure to
(Continued on page 24)

NOMINATING COMMITTEE

Report of the Nominating Committee
Pursuant to Article VI, SEC 2 of the Bylaws of the Suffolk
County Bar Association (SCBA), the Nominating Committee
has submitted the following report of names of candidates to be
placed in nomination for the election to be held at the Annual
Meeting on May 4, 2020, which Report has been submitted in
writing to the Secretary of the SCBA, Patrick McCormick, who
hereby notifies the members of the SCBA:
President-Elect.............................................. Daniel J. Tambasco
First Vice President.................................. Vincent J. Messina, Jr.
Second Vice President....................................... Cornell V. Bouse

Treasurer.......................................................Patrick McCormick
Secretary........................................................... Hon. John J. Leo

............................................................... Jennifer A. Mendelsohn
............................................................. Lynn Poster-Zimmerman

Directors (Four with terms expiring 2023)
........................................................................... Jarrett M. Behar
...................................................................... Catherine E. Miller
...........................................................................David R. Okrent
........................................................................... Daniel A. Russo

The members will also be voting on a Bylaws amendment for
Article III, Admissions and Dues, click here.
We are not sure if this meeting will be a virtual meeting, so stay
tuned for further information.
Respectfully submitted,
Patrick McCormick,
Secretary

Nominating Committee Members (Three with terms expiring 2023)
............................................................................. Sean Campbell
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Family (Continued From Page 7)
make application for relief from the
judgment or order directing payment
prior to the accrual of the arrears, in
which case the facts and circumstances constituting such good cause shall
be set forth in a written memorandum
of decision.
While there is a “good cause” exception allowing the reduction or annulment for “any
other arrears” accrued prior to a party’s application to modify, there is no “good cause”
exception for child support arrears. The Second Department has consistently held that
the trial court does not have the authority
to modify support arears accrued prior to a
party’s application for same, even if the party shows good cause for failing to make an
application for relief from the judgment or
order of support prior to the accrual of arrears. See, Moore v. Abban, 72 A.D.3d 970,
899 N.Y.S.2d 362 (2nd Dept. 2010) where
the support magistrate concluded, in essence,
that because it was unjust and inappropriate
to impose any child support obligation upon
the mother (see Family Ct. Act § 413[1][g]
), she was entitled to have her support obligation terminated nunc pro tunc to the date
of the original support order and to have
her arrears vacated accordingly. However,
the Second Department held that the Family Court could not reduce or vacate the arrears which accrued prior to the date of the
mother’s petition, regardless of whether the
mother had good cause for having failed to
seek modification of the child support order
prior to their accumulation. Moore at 365.
This is even so where requiring the party to
pay the arrears will result in a grievous injustice. (see Family Ct. Act § 451; Matter of
Dox v. Tynon, 90 N.Y.2d 166, 173–174, 659
N.Y.S.2d 231, 681 N.E.2d 398; Matter of

Wrighton v. Wrighton, 23 A.D.3d 669, 670,
805 N.Y.S.2d 101; Matter of Jenkins v. McKinney, 21 A.D.3d 558, 799 N.Y.S.2d 904;
Matter of Barrow v. Kirksey, 15 A.D.3d 801,
790 N.Y.S.2d 278).
While this rule may appear to be absolute,
arrears that accrue prior to a party’s application to modify their support obligation have
been vacated in limited cases, such as where
it is impossible for the party to pay support or
to move to be relieved from the obligation to
pay support, for medical reasons. See, Commissioner of Social Services v. Grant, 154
Misc. 2d. 571 (NY County 1992)(where the
court found that, “if it was impossible for the
respondent to pay child support and impossible for him to move for relief from the order, the hearing examiner may relieve him of
responsibility for child support from the date
it became impossible for respondent to act.
Impossibility of performance should not be
confused with “good cause” to excuse spousal support. FCA § 451. Good cause is a considerably lower standard. Indeed, this hearing
examiner found good cause to vacate spousal support arrears”). The subsequent cases
that have rejected this analysis have distin-

guished that the payor did not present any evidence of fraud or demonstrate any inability
on his part to seek modification of the child
support orders, which might warrant a finding
that enforcement of the judgment against him
would result in grievous injustice (see Matter
of Commissioner of Social Servs. [Rosa Lidia T.] v. Luis Alonso G., supra; Gaudette v.
Gaudette, 263 A.D.2d 626, 628, 692 N.Y.S.2d
839; Matter of Reynolds v. Oster,192 A.D.2d
794, 795, 596 N.Y.S.2 545; Matter of Commissioner of Soia Servs. v. Grant, 154 Misc.2d
571, 574, 585 N.Y.S.2d 961).
Significantly, Judge Marks’ March 22,
2020 Administrative Order expressly references Governor Cuomo’s Executive Order
which “suspend[ed] statute of limitations in
legal matters.” Specifically, Executive Order
202.8 provides as follows:
“any specific time limit for the commencement, filing, or service of any
legal action, notice, motion, or other
process or proceeding, as prescribed
by the procedural laws of the state,
including but not limited to the criminal procedure law, the family court
act, the civil practice law and rules,

the court of claims act, the surrogate’s
court procedure act, and the uniform
court acts, or by any other statute,
local law, ordinance, order, rule, or
regulation, or part thereof, is hereby
tolled from the date of this executive
order until April 19, 2020.”
How, if at all, does Executive Order 202.8
affect the retroactivity for calculating child
support arrears if a party cannot file a modification petition? Will the trial courts treat the
retroactive application date as a tolled “time
limit” for the filing and, thereby, allow modification of child support arrears that may
accrue prior to a party’s actual filing for a
downward modification?
With this uncertainty, what can we do to
limit our client’s exposure? If an attorney is
representing the support recipient, serve the
modification petition, or, at a minimum, a
notice of an intent to file a downward modification application with the change of circumstances. If there is not an attorney on
the other side, provide the modification petition or notice to the support recipient directly via regular mail, certified return receipt,
and e-mail, with read receipt, if possible.
The idea is to provide notice as soon as possible. Fortunately, the Suffolk County Family Court is accepting filings via e-mail at:
SCFCremoteclerk@nycourts.gov.
Stay safe and healthy. We will all get
through this together.
Note: Jeffrey L. Catterson is a partner at
Barnes, Catterson, LoFrumento & Barnes,
LLP, with offices in Garden City, Melville
and Manhattan and practices primarily in
matrimonial and family law. He can be
reached at JLC@BCLBLawGroup.com and
(516)222-6500.

Tax (Continued from page 10)
rately filed, any other forms that are due at
the same time as the partnership’s tax return.
This failure may very well result in the imposition of penalties.

ship interests occurs beyond this “safe” period, the partnership may be required to again
change its taxable year, based upon the taxable years of the beneficiaries.

“Not again”
Let’s assume the partnership figures out
that the fiscal tax year chosen by a deceased
partner’s Estate will require a change in the
partnership’s own tax year. Let’s also assume
that the partnership acts accordingly.
The Estate remains a partner of the fiscal
year partnership, at least for tax purposes,16
until the administration of the Estate is completed. At that point, the Estate will distribute
the decedent’s partnership interest as directed
by the latter’s will or trust.17
Because the beneficiaries of a decedent’s
Estate will almost certainly be individuals
who use the calendar year as their taxable
year, the partnership may experience another “new” majority interest taxable year, but
will it again have to change its own required
taxable year?
In general, the answer is yes. However, because the partnership was required to change
to a new majority interest taxable year when
the Estate selected its fiscal year, then no further change in the partnership’s taxable year
will be required for either of the two years
following the year of the change;18 meaning, if the Estate’s distribution of the partner-

Avoid surprises
Can a partnership and its partners develop a plan, or a framework, for anticipating
and dealing with the issues posed above? Of
course they can. Well, they can at least try.
For example, the partnership agreement may require that the partners make their estate plans known to
the partnership’s management team.
It may also require that all proposed transfers of a partnership interest be reported to
the partnership, whether or not such transfers
are “permitted transfers” under the terms of
the agreement.
The partnership agreement may also require that the Estate keep the partnership’s
management team informed of the Estate’s
plans for selecting a taxable year. Query
whether it would be appropriate to require
that the partnership’s consent be obtained before such a taxable year is chosen, or that the
Estate demonstrate that the proposed taxable
year will not require a change of the partnership’s own taxable year?
Finally, it may behoove everyone concerned, even without regard to the issue of
the taxable year, if the partnership were sim-

ply required to redeem the Estate’s interest.20
Note: Lou Vlahos, a partner at Farrell
Fritz, heads the law firm’s Tax Practice
Group. Lou can be reached at (516) 2270639 or at lvlahos@farrellfritzcom.
1. IRC Sec. 706(c)(2)(A). The partnership’s taxable year does not close as a result of the death of
a partner. Reg. Sec. 1.706-1(c)(1).
2. Reg. Sec. 1.742-1. See also IRC Sec. 1014, Sec.
752, Sec. 753, and Sec. 691.
3. IRC Sec. 754, Sec. 743. The adjustment only occurs
with respect to the transferee partner (the Estate).
4. IRC Sec. 1(e), Sec. 641 et seq.
5. The formerly revocable or living trust that became irrevocable upon the grantor-partner’s death.
6. IRC Sec. 644. There is an exception to this rule
for “qualified revocable trusts” under IRC Sec. 645.
7. As distinguished from the “Estate” as defined herein.
8. There is no rule comparable to IRC Sec. 644
that applies to estates. As a new taxpayer, the
estate must determine when its taxable year will
end. In general, the estate chooses its taxable year
when it files its first income tax return (IRS Form
1041). The estate’s first taxable year may be any
period of twelve months or less that ends on the
last day of a month.
9. From Hamlet’s soliloquy on suicide: “To die,
to sleep, to sleep perchance to dream: Ay, there’s
the rub. For in the sleep of death, what dreams
may come.”
10. IRC Sec. 645. The trust must be a qualified
revocable trust. Sec. 645(b)(1).
11. IRC Sec. 645(b)(2) defines the applicable date
as follows: if no estate tax return (IRS Form 706)
is required to be field, it is the date which is two
years after the date of death; if such a return is

required to be field, it is the date which is six
months after the date of the final determination
of estate tax liability.
12. For example, assume a partnership’s required
taxable year ends December 31. One of the
partners dies on October 10, 2020. The partner’s death does not, by itself, change or close
the partnership’s taxable year. The deceased
partner’s estate chooses a fiscal year that ends
on September 30; thus, its first tax year will run
from October 11 2020 through September 30,
2021. Assume that the estate’s selection of a fiscal
year causes a change in the partnership’s required
majority interest taxable year from one ending
December 31 to one ending on September 30.
The partnership will have to file a short period
return for the period beginning January 1, 2021
and ending September 30, 2021.
13. Reg. Sec. 1.706-1(b)(8); IRC Sec. 443; Reg.
Sec. 1.443-1. Basically, a closing of the books.
14. Which may also include extensions of the
time prescribed for filing.
15. Depending upon the election, the automatic
relief provision under Reg. Sec. 301.9100-2 may
not be available.
16. Its status as a matter of state law may be that
of a mere economic interest holder. It also may
be that the Estate has only those partner-related
rights that are necessary for settling the decedent’s estate or administering their property. See,
e.g., NY’s LLCL, Sec. 608.
17. Don’t forget that the distribution may carry
out the estate’s DNI. IRC Sec. 662.
18. IRC Sec. 706(b)(1)(4)(B).
19. This is not unusual in the case of S corporations and their shareholders, where it is imperative that the corporation’s shares not be transferred to persons who are not qualified to own
such shares. See IRC Sec. 1361(b), (c), (d) and (e).

